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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,448 


FREDERICK C. FERMIN, 
Plaintiff and Appellant, 


Vv. 


HON. ROBERT H. FINCH. 
Defendant and Appellee. 


Petitions for Review of Two Judgments of the United States 
District Court for the District of Columbia | 
Civil Action No. 1409-69 


BRIEF ON BEHALF OF FREDERICK C. FERMIN 


ISSUES PRESENTED FOR REVIEW* 


1. Whether on March 12, 1970, the Honorable Matthew F. 
McGuire, presiding judge, erred when he ordered, adjudged and de- 
creed, that defendant’s cross-motion for summary judgment be, and 
hereby is granted; that plaintiff's motion for summary judgment be, 
and hereby is, denied; and that this action is hereby dismissed. 


“This case has not previously been before this Court. 


2. Whether on March 25, 1970, Judge McGuire further erred - 
when he ordered, adjudged and decreed that defendant’s motion to 
strike exhibits 15 and 15% attached to plaintiff's amendment to 
statement of material facts to support motion for summary judg- 
ment be, and hereby is, granted. 


3. Whether it is injustice to Appellant not to correct errors 
made by the Administrative Hearing Examiner, which are as fol- 
lows: 


a. Appellant was drafted into the Army at the age of 
15 on March 29, 1941 not May 29, 1941. For proof see hon- 
orable discharge WD AGO Form 53-55 dated on September 17, 
1945 item 10 and 22. 


'b. Wrong dates when Appellant was declared mentally 
incompetent person by the Veterans’ Administration doctors. 


.c. The Administrative Hearing Examiner stated that Ap- 
pellant could not have filed an effective application for social 
security benefits while under the 1947 and 1948 disability. 
See Court transcript at page 19, item 6, which is Government 
Exhibit No. 1 certified record. Appendix Code of Federal Reg- 
ulations, Title 20, Section 404.607(a) shall certify that the 
Administrative Hearing Examiner is in error based on the fact 
Appellant filed informal claim 1961, approved by section 
404.613. 


d. Wrong dates of declared mentally incompetent person 
by court order. 


e. The Administrative Hearing Examiner failed to men- 
tion that Appellant’s service-connected disabilities were due to 
combat with the enemy of the United States.! 


Whether Appellant made reference to his informal 1961 claim to the Ap- 
peals Council. For decision in this matter see Government Exhibit No. 1, certi- 
fied record, court transcript at page 11, paragraphs (a) and (d). 


4. Whether the Administrative Hearing Examiner errored by 
not making any reference to Appellant’s previous claim as stated in 
Government Exhibit number one Court transcript page 28 item 3 
(a), (b) and (d) also item 4, using for evidence Social Security Ad- 
ministration certified record page 18 on the Hearing Examiner’ s 
FINDING of fact on the entire record. | 


REFERENCE TO RULINGS 


Bureau of Hearings and Appeals Council refused to review Ap- 
pellant’s 1961 informal claim. See court transcript, page 6. Appeals 
Council’s decision is contrary to the following court cases: Sangster 
v. Celebrezze, 240 F.Supp. 638 (D.C. Mich. 1965); Pasquale v. Cohen, 
296 F.Supp. 1088 (D.C. R.I. 1969). On May 27, 1969, Appellant 
filed a complaint with the U.S. District Court. Appellee ‘filed an 
answer on September 24, 1969, and cross-motion for Summary Judg- 
ment on January 22, 1970. On January 16, 1970, Appellant filed 
Amendment to Statement of Material Facts to Support motion for 
Summary Judgment. Appellee, on January 22, 1970 filed a motion 
to strike Appellant’s exhibits 15 and 15% and submitted a memo- 
randum of points and authorities which reads as follows: | 

“Section 205(g) of the Social Security Act, 42 U.S ics 
405(g), provides for judicial review of a final deci- 
sion of the Secretary of Health, Education and 
Welfare. This is limited to a review of the certi- 
fied Social Security Administration administrative 
record on which the decision was based (Govern: 
ment Exhibit No. 1). Plaintiff’s Exhibits 15 and 


15% are dehors to the Administrative record and 
are not proper for consideration on review.” 


The above Appellee’s points and authorities are contrary to 
the decisions of the United States Court of Appeals. For Brocs are 
the following court cases which read as follows: 


“While district court may have been technically cor- 
rect in refusing to take into consideration in its 
‘review of case any materials not properly in admin- 
istrative record, it was within court’s power to re- 
imand case to administrative agency with direction 
that additional evidence be there inserted into rec- 
‘ord and that the claim be administratively recon- 
sidered in light of added evidence.” Carnevale v. 
Gardner, 393 F.2d 889 (C.A. N.Y. 1968). 


“Provision of this section that court shall have 

' power to enter, upon the pleadings and transcript 
of the record in an action brought to review a de- 
‘ cision of the Secretary on a claim under this chap- 

' ter with or without remanding the cause for a re- 

‘ hearing, is designed to authorize a remand so that 
further action can be taken in the administrative 

i tribunals in accordance with the orders of the 

‘court, but it does not give the court authority 

' to ignore the requirement of good cause.” Hallard 

_y, Flemming, 167 F.Supp. 205 (D.C. Ark. 1958).? 


STATEMENT OF THE CASE 


Appellee’s Government Exhibit No. 1 which is the Social Se- 
curity Administration’s certified record, shall be called court tran- 
script for reference by Appellant. In the year of 1961, Appellant 
filed informal claim for disability insurance benefits via Appendix 
Code of Federal Regulations, Title 20, Section 404.613. For evi- 
dence that Appellant made claim, see court transcript page 58, sup- 
ported by Social Security Administration Form OA-C 655 which is 
Appeliant’s Exhibits 15 and 15% located in Appellant’s Amendment 
to Statement of Material Facts to Support Motion for Summary 
Judgment filed in the District Court of Columbia on January 16, 


The jurisdiction for the Court of Appeals to review this brief is located in 
the Notice of Appeal filed on April 13, 1970 with the District Court. 
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1970. The Social Security officials failed to deny or approve 
Appellant’s 1961 claim. Therefore, Appellant on May 8, 1968, 


filed formal application for disability insurance benefits on an offi- 


cial Form OA-C 16. See court transcript page 28. Final outcome 
of 1961 informal claim and 1968 formal claim is on pages 13 to 
19 of court transcript. The Administrative Hearing Examiner’s de- 
cision was made the final decision by the Secretary of ‘the Social 
Security Administration, see court transcript, page 4. The Admin- 
istrative Hearing Examiner’s ruling is contrary to the following 
court cases which reads as follows: 


“Evidence in disability benefits case required con- 
clusion that 62-year-old claimant, who had spent 
entire life working in simple jobs and about whom 
the unanimous opinion of medical reporters was 
that she had a schizoid personality and whose lik- 
ing for work was overcome by her nervous and 
dizzy spells which prevented her from working 
steadily had a ‘disability’ which prevented her from 
engaging in any substantial gainful activity by rea- 
son of a mental impairment which could be ex- 
pected to be of indefinite duration.” Sottile y. 
Gardner, 276 F.Supp. 494 (D.C. Mass. 1967); Pol- 
lard v. Gardner, 267 F.Supp. 890 (D.C. Mo. 1967); 
Corbin v. Ribicoff, 204 F.Supp. 65 (D.C.S.C. 1961).3 


SUMMARY OF ARGUMENT 


In the complaint the following questions presented to the U.S. 
District Court were not answered. Therefore, it is very important 
that the U.S. Court of Appeals answer the following questions with 
the word “yes” or “no” on each question with reference to the com- 
plaint: 


3Evidence to establish period of disability is Government Exhibit No. 1, 
certified record transcript, pages 59, 65, 67, 68, 76, 90, 98, 99, 100, 109, 110, 
115 and 124. | 


1. Does the attached official letter from Marjorie R. Quandt 
VA medical director (exhibit F), regarding the fact that plaintiff was 
declared mentally incompetent person from February 26, 1954 un- 
til April 1, 1958, establish period of disability for special insured 
status for disability freeze under Social Security Law, Section 216 
(i) as amended. Before making the decision, read the following 
court cases: Smith v. Celebrezze, 211 F.Supp. 755 (D.C. W.Va. 
1962); Hilber v. Ribicoff, 196 F.Supp. 460 (D.C. Mont. 1961); 
Aubry v. Celebrezze, 213 F.Supp. 767 (D.C. La. 1963); Mischler 
y. Celebrezze, 227 F.Supp. 754 (D.C. La. 1964); McClain v. Gard- 
ner, 253 F.Supp. 559 (D.C.S.C. 1966); Aaron v. Flemming, 168 
F.Supp. 291 (D.C. Ala. 1958). 


2. Does plaintiff's illness of schizophrenic reaction paranoid 
type chronic and disease of degenerative joint cervical spine qualify 
as total disability under the Social Security Law. Read attached ex- 
hibit E, WD AGO Form 40 dated on January 31, 1946. 


3. Plaintiff's mental disability and arthritis of the spine has not 
ended since February 5, 1947 to the present. 


4. Does plaintiff’s criminal record (exhibit G), and plaintiff’s 
attempted suicide record (exhibit H) confirm that plaintiff did not 
recover from his mental illness while employed by the United States 
Civil Service with reference that Appellant was taking many hours 
of sick leave, sometimes without pay. 


ARGUMENT 


Evidence shall certify that Appellant legally filed effective ap- 
plication for period of disability and disability insurance benefits in 
the year of 1961, supported by Government Exhibit No. 1, court 
transcript page 58, via Appendix Code of Federal Regulations, Title 
20, Section 404.613 and Section 404.607(a); also Appellant’s 1961 
correspondence which are missing from the certified record. See 


the case of Sage v. Celebrezze , 246 F.Supp. 285 (D.C. Va. 1965). 
The above Government Exhibit, court transcript pages 52-56, shall 
confirm that Appellant had six quarters of coverage regarding the 
year 1960, wages shown on page 52 of $860.48, shall certify that 
each $50.00 of wages is one quarter of coverage. For the purpose 
of certifying that every $50.00 of wages earned is one quarter of 
coverage, read the case Morris v. Celebrezze, Fed. Supp. 238 at page 
718 and 719. With Appellant’s military service wage credits so 
stated in Section 217 of the Social Security Act, 42 U.S.C.A. 417, 
shall give Appellant entitlement to Social Security insurance benefits 
as directed in Public Law 86-778, 74 Stat. 967 and 968, Section 
402(a) and 74 Stat. 970, Section 404 (a) dated on September 13, 
1960, the only applicable law for Appellant’s claim filed in the year 
of 1961. 


CONCLUSION 


The District Court Judge, the Honorable Matthew F. McGuire 
erred on his final decision denying Appellant’s disability insurance 
claims and ordering Appellant’s exhibits 15 and 15% attached to 
plaintiff's Amendment to Statement of Material Facts to Support 
Motion for Summary Judgment be stricken. It is respectfully sub- 
mitted that the petitions for allowance of both appeals should be 
granted and the lower court’s decisions be reversed, with reference 
to Stancavage v. Celebrezze, 209 F. Supp. 781, reversed on other 
grounds, 323 F.2d 373 (D.C. Pa. 1962); Little v. Social Security Ad- 
ministration, 173 F.Supp. 276 (D.C. Miss. 1959). 


Respectfully submitted, : 


FREDERICK C. FERMIN, Pro se 
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* Cases chiefly relied upon are marked by asterisks. 


Or 
ISSUES PRESENTED * 


In the opinion of appellee the following issues are 
presented: 


1. Whether the District Court properly granted sum- 
mary judgment for appellee where substantial evidence 
supported the Secretary’s determination that appellant 
had been substantially gainfully employed during the 
only period of time in which he could have claimed dis- 
ability benefits. 

2. Whether appellant’s assertion that he filed an ap- 
Plication for disability benefits in 1961 would have any 
effect on this review of the administrative decision deny- 
ing him disability benefits when his eligibility for such 
benefits expired in 1952. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,488 


FREDERICK C. FERMIN, APPELLANT 
uv 


HONORABLE ELLIOT L, RICHARDSON, 
Secretary of Health, Education & Welfare, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a pro se appeal from an order of District Judge 
Matthew F. McGuire, dated March 12, 1970, granting 
appellee’s motion for summary judgment and denying 
appellant’s motion for summary judgment in an action 
under section 205 (g) of the Social Security Act, 42 
U.S.C. § 405 (g),? to review a final decision of the Secre- 
tary of Health, Education and Welfare. Appellant addi- 


1 For the convenience of the Court we have included an addendum 
which contains the applicable statutes, infra, pp. 17-32. 


(1) 
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tionally challenges on this appeal the ruling of March 
25, 1970, wherein the District Court granted appellee’s 
motion to strike certain exhibits attached to appellant’s 
motion for summary judgment. 


The Administrative Proceedings 


Appellant filed an application for a period of disability 
and for disability insurance benefits on May 13, 1968? 
(Tr. 28-31) > alleging that he became unable to work on 
February 6, 1947, at age 21. The Social Security Admin- 
istration disallowed the application on June 18, 1968 (Tr. 
42-43) ; notice of the disallowance was sent to appellant 
by letter dated July 5, 1968 (Tr. 40-41). Upon appellant’s 
request for reconsideration, the Administration reviewed 
the records and on August 14, 1968, by letter affirmed the 
prior decision (Tr. 44-46). Appellant disagreed with the 
Administration’s ruling and requested a hearing before 
a hearing examiner of the Bureau of Hearings and Ap- 
peals (Tr. 27, 47). 

Appellant was residing in Spain during the adminis- 
trative proceedings and waived personal appearance be- 
fore the examiner (Tr. 27). He appointed a representa- 
tive who likewise did not make a personal apearance (Tr. 
21).4 The hearing examiner, prior to making his deci- 
sion, indicated to the representative that the issue before 
him presented “purely a question of law” (Tr. 23). 

On February 10, 1969, the hearing examiner issued a 
detailed decision which held that appellant did not qualify 
for a period of disability and thus was not entitled to 


? Appellant asserts that he made an informal application in 1961. 
As we point out later in the brief, assuming arguendo that such an 
application was filed, thé result would not have been different in 
the administrative proceedings. 


“Tr.” references are to pages of the certified administrative 
record. 


* Pursuant to appellant’s request, his representative supplemented 
the record by including appellant’s criminal record, the ostensible 
purpose of which was to show that appellant had a drinking problem 
during the years he was employed (Tr. 20, 59). 
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disability benefits (Tr. 14-19). Following a discussion 
of the evidence in relation to the law, the examiner de- 
termined, inter alia, that appellant “engaged in substan- 
tial gainful activity from August 1950 to July 1, 1957” 
and therefore could not under applicable law have filed 
an effective application for disability benefits (Tr. 19). 
The decision rendered by the examiner became the final 
decision of the Secretary when on April 3, 1969, the 
Appeals Council denied appellant’s request for review 
(Tr. 4).5 


The Evidence in the Administrative Record 


Appellant’s claim of disability is premised on the fact 
that since his discharge from the service in February 
1947, he has been mentally disabled and physically af- 
flicted by arthritis of the spine. Appellant alleged in his 
application for disability benefits that as a consequence of 
this twofold disability he has been unable to work since 
February 6, 1947 (Tr. 28-31), 

The evidence to support the claim indicates that ap- 
pellant served in the United States Army for two periods 
of time, from March 29, 1941, to September 17, 1945, 
and again from May 29, 1946, to February 5, 1947 (Tr. 
29). He was honorably discharged on both occasions, the 
latter discharge having been for psychiatric impairment. 
A medical report dated February 5, 1947, concerning 
appellant’s discharge indicated that he was unfit for mili- 
tary service as of that date by reason of a schizophrenic 
reaction, described as unclassified, chronic and severe 
(Tr. 93). The report further indicated that appellant’s 
mental impairment had begun as of November 1946.° 

Following appellant’s discharge from the service he 
was hospitalized in the Veterans Administration Hospi- 
tal in Waco, Texas, from April 3, 1947, to October 13, 


5 The Appeals Council considered additional evidence presented by 
appellant as well as his arguments for reversal (Tr. 4-12, 122-124). 


° The medical report stated that appellant was “not mentally com- 
petent for the purpose of signing commercial paper” (Tr. 98). 


4 


1948 (Tr. 76). Appellant was judicially declared incom- 
petent by a Texas state court from February 14, 1947, 
to October 11, 1948 (Tr. 83, 108, 118-119). For the pur- 
pose of Veterans Administration laws, appellant was 
rated incompetent during the judicially recognized period 
of incompetency (Tr. 76).7 

Once released from the hospital, appellant began a 
program of vocational rehabilitation and went to two 
schools in California, the Brown Military Academy and 
the Merritt Business School (Tr. 12).8 Appellant at- 
tempted unsuccessfully to re-enter the service in June 
1950, but he was refused admittance (Tr. 12). However, 
appellant’s veteran’s preference as a disabled veteran per- 
mitted him to be hired as an aircraft general mechanic 
in August 1950 for employment with the federal govern- 
ment (Tr. 12, 32, 55). 

According to appellant’s statement on his application 
for disability benefits, he worked as an airplane me- 
chanic for forty hours a week from August 1950 to July 
1, 1957. He further stated that, during the years he 
worked, he was under the care of a doctor paid by the 
Veterans Administration (Tr. 32). Appellant indicated 
elsewhere in the record that during the time he was em- 
ployed he used all of his sick leave and took some leave 
without pay (Tr. 12). The record also indicates that 
during a portion of appellant’s employment he was again 
rated incompetent by the Veterans Administration. This 
period of incompetency lasted from February 26, 1954, 
to April 1, 1958 (Tr. 76). The reasons for the Veterans 
Administration decision are not apparent from a reading 
of the record. As further indication of the difficulty ap- 
pellant was undergoing during his employment years, 
appellant introduced a police record from the Oakland 


* The record also reflects that the Veterans Administration con- 
sidered appellant totally disabled for government life insurance pur- 
poses as of October 2, 1945 (Tr, 98-99) . 


* Appellant stated that his formal education was limited to the 
fifth grade (Tr. 12; compare Tr. 35, where appellant stated he had 
no formal education). 
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Police Department which showed that he was arrested 
and convicted numerous times for traffic offenses involv- 
ing driving while drinking (Tr. 59, 122-123). Another 
police record was also introduced which indicated that 
appellant had attempted to take his own life on August 
1, 1956 (Tr. 124). 

Appellant left his employment on July 1, 1957 (Tr. 
32), upon the advice of his psychiatrist, Dr. Sydney Kin- 
near Smith (Tr. 110). As Dr. Smith pointed out in a 
letter dated May 28, 1957, to appellant’s employer, ap- 
pellant was declared incompetent by a California court 
on May 8, 1957, and was then under his parents’ super- 
vision (Tr. 110).° In a letter dated August 15, 1957, 
to the Civil Service Commission” Dr. Smith reported 
that appellant had been under his care since August 25, 
1950 (Tr. 115). The doctor stated that the diagnosis of 
schizophrenia established by the Veterans Administration 
had not been borne out in his contact with appellant. 
According to his diagnosis, appellant would be considered 
psychoneurotiec with an anxiety neurosis. He further 
stated that physically appellant’s only positive finding was 
arthritis of the back (cervical), associated with pain 
and discomfort; at the psychiatric level appellant was an 
unstable individual with recurring periods of acute an- 
xiety (Tr. 115). 

During the early portion of 1957 appellant was also 
under the care of an osteopath, Dr. Victor Relich. In a 
letter to appellant’s employer dated May 27, 1957, Dr. 
Relich reported that he had treated appellant for his 
arthritic problems. It was the osteopath’s opinion that 
the arthritis of the spine contributed a great deal to ap- 
pellant’s nervous condition, but Dr. Relich felt that as 


® The record contains a copy of an order of the Superior Court 
of the State of California, County of Alameda, dated July 18, 1958, 
declaring appellant sane and restoring him to competency (Tr. 120- 
121). 


20 Presumably the purpose of this letter was to assist appellant in 
his efforts to obtain civil service retirement benefits, Appellant 
eventually did obtain those benefits (Tr. 29, $1). 
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a result of treatments appellant had made considerable 
progress with his arthritic condition and consequently 
was not so nervous as he had been previously (Tr. 109) ." 

Appellant was next employed for about seven months 
(September 1959 to March 1960) as a production oper- 
ator for Friden, Inc., in San Leandro, California. How- 
ever, during this period of time appellant was hospitalized 
on two occasions totaling a month (Tr. 60, 76). 

The administrative record contains, in addition, more 
recent medical reports from doctors who examined or 
treated appellant as a veteran beneficiary in 1962, 1966 
and 1968. A medical examination dated January 15, 1962, 
indicated that appellant had no significant physical ab- 
normalities (Tr. 60-66). An examination by a neuro- 
psychiatrist, Dr. Kenneth M. Kelley, on January 18, 1962, 
showed that appellant’s chief complaint was that he had 
headaches and backaches. Appellant dated the onset of 
his complaints as a 1945 nervous breakdown. The doctor 
described him as very talkative and rigid in attitude, and 
stated that appellant was very much concerned about 
litigation,” his rights and his efforts to help people (Tr. 


11 Some time after appellant’s retirement under disability pur- 
suant to civil service retirement laws, appellant sought employees’ 
compensation arising out of his employment as an airplane mechanic 
at Travis Air Force Base in 1956. Appellant alleged that the con- 
ditions of his employment, particularly changes in the work shifts, 
aggravated his pre-existing mental condition to the extent that 
he became disabled for work beginning February 15, 1957. On June 
8, 1965, the Employees’ Compensation Appeals Board of the De- 
partment of Labor held that appellant failed to meet his burden 
of proof that the conditions of his employment aggravated his 
mental condition (Tr. 102). 


22 The record would tend to support the doctor’s conclusion on this 
point. See footnote 11, supra. We further invite the Court’s at- 
tention to appellant’s litigation in the Court of Claims (No. 232- 
67) in which appellant sought to establish his entitlement to re- 
enlist in the service on May 28, 1949 (Tr. 108-108). Although 
the administrative record here does not contain many of the sup- 
porting papers filed in the Court of Claims action, it is interesting 
to note that from what we do know of that litigation it would 
seem that appellant took a contrary position as to his competency 
and his capacity to be substantially gainfully employed. Appellant 


7 


64-65). The doctor diagnosed appellant as having a 
schizophrenic reaction, undifferentiated type, in partial 
remission and manifested by suspiciousness, tendency to- 
wards litigation, tension headaches, and easy fatigue. He 
was medically deemed to be mentally competent (Tr. 65- 
66). 
Appellant had been under the care of Dr. Carlos Car- 
mell from 1964, to April 9, 1968. In a 
Dr. Carbonell’s diagnosis was 


Appellant was examined by an orthopedic doctor in 
April and May 1966 regarding his complaints of pain in 
the upper spine (Tr. 67 ). The diagnosis was degenerate 
joint disease, cervical spine, mild, due to unknown cause. 
On May 4 was discharged from this 

er treatment recommended 


- However, appellant continued to receive treat- 
ment for chronic arthritis of the upper spine as evi- 
denced by a report dated April 10, 1968, by Dr. James 
W. Dyer (Tr. 69).# 


(Tr. 106). See also Fermin. v. 

tary Records, 312 F.2d 552 (9th 

Cir), 963) ; Fermin y. Veterans Ad- 

pee fs ir.), cert. denied, 375 US. 864 
1963). 


3 The record also contains a letter dated March 7, 1968, which 
authorized appellant to use a military base’s sauna facilities on 
account of his veteran status (100% disability) and his arthritic 
condition (Tr. 68). 
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ARGUMENT 


I. The District Court properly granted summary judg- 
ment for appellee since there was substantial evidence 
in the record to support the administrative decision. 


(Tr. 17-19, 32, 51, 76, 83, 93, 103, 118-119) 


Appellant petitioned the District Court pursuant to 42 
U.S.C. § 405 (g) for review of the administrative denial 
of disability insurance benefits under the provisions of 
the Social Security Act, §§ 216 (i) and 228, 42 U.S.C. 
§§ 416 (i) and 423. The District Court, having reviewed 
the matter, granted summary judgment in appellee’s 
favor. 

The statute under which appellant sought review in 
the District Court provides that the “findings of the Sec- 
retary as to any fact, if supported by substantial evi- 
dence, shall be conclusive... .” 42 U.S. § 405 (g). The 
hearing in the District Court is not a de novo proceed- 
ing. The function of the District Court, and ultimately 
of this Court, is to search the entire record to determine 
if the decision of the Secretary is supported by substan- 
tial evidence; if there is substantial evidence, then the 
decision must be upheld. Mitchell v. Gardner, 123 U.S. 
App. D.C. 195, 358 F.2d 826 (1966). Generally, too, if 
the decision turns upon a construction of the statute, 
courts have given great weight to the administrative in- 
terpretation unless unreasonable or plainly inconsistent 
with the governing statute. Brasher v. Celebreeze, 340 
F.2d 413, 418 (8th Cir. 1965) (Blackmun, J.); see Udall 
v. Tallman, 380 U.S. 1 (1964). 

In order to qualify for disability insurance benefits 
(section 223 of the Act, 42 U.S, § 428) and a period of 
disability (section 216 (i) of the Act, 42 U.S.C. § 416 
(i)), appellant must meet the “insured status” require- 
ments of these sections, be under age 65, file a timely 


1 Hereinafter referred to as the Act. 


15 B.g., Walters v. Gardner, 8397 F.2d 89 (6th Cir. 1968) ; Lene v. 
Gardner, 374 F.2d 612 (6th Cir. 1967). 
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application for such benefits, and be under a “disability” 
as defined by the Act. Appellee takes the position that 
appellant did not meet the requirements of either section 
of the Act and, consequently, is not entitled to disability 
insurance benefits or a period of disability. 


A. Insured Status. 


In order to establish entitlement to disability bene- 
fits appellant must meet the insured status require- 
ments of sections 216 (i) and 223 (c) (i)?? of the Act. 
These sections provide that, in order to attain insured 
status, a person must have social security credits for 
twenty calendar quarters of coverage (five years) during 
a forty-quarter period (ten years) in or after a quarter 
in which he is disabled. 

Appellant claims to have been unable to work within 
the meaning of the statute since February 6, 1947. The 
hearing examiner reviewed appellant’s work record (Tr. 
51) and concluded that appellant last met the earnings 
requirements—i.e., was in an insured status—on June 30, 
1952, for purposes of section 216 (i). We assume for 


2642 U.S.C. § 416 (i) (3) (B) (i). 
742 U.S.C. § 423 (c) (1) (B) (i). 


18 Appellant’s work record for Social Security purposes is ab- 
stracted in a document which was made part of the administrative 
record (Tr. 51). We invite the Court’s attention to that document, 
especially block number 3, “Earnings Record Data.” In part that 
document lists the years from 1937 to 1969 in vertical columns. 
Adjacent to the years column the document reflects variously the 
letters “M,” meaning military quarter coverage: “N,” meaning 
lack of quarter coverage; and “C,” meaning wage quarter coverage. 

The date of June 30, 1952, indicated by the hearing examiner, is 
based upon a review of appellant’s work record during a ten-year 
Period with the objective of finding the latest date within which 
appellant can claim an insured status, te. twenty quarters of 
coverage within a forty-quarter period. Looking back from June 
30, 1952, to the end of the quarter on June 30, 1942, appellant can 
meet the twenty-forty test, Twenty credits of coverage is com- 
puted within this period by using in 1951 three “C’s” representing 
wages paid during that year, and in the earlier years using appel- 
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the purposes of this case, viewing the record in the light 
most favorable to appellant, that appellant’s insured 
status under section 223 would also extend to June 30, 
1952.° 


B. Disability. 

Another requirement of sections 223 and 216 (i) of 
the Act is that appellant must demonstrate that he is 
under a disability. Disability is defined as an “Snability 
to engage in any substantial gainful activity by reason 
of any medically determinable physical or mental impair- 
ment which can be expected to result in death or has 
lasted or can be expected to last for a continuous period 
of not less than 12 months.” 42 U.S.C. §§ 416 (i) (1), 
423 (d)(1).” To establish his entitlement to disability 
benefits or a period of diéability, appellant must show 


lant’s military wage credits represented by “M” for the years 1947 
(one), 1946 (three), 1945 (three), 1944 (four), 1948 (four), and 
1942 (two). At no later point in appellant’s work record could he 
meet the twenty-forty test. 


The hearing examiner concluded that appellant was not en- 
titled to use his military credits for purposes of determining the 
insured status provisions of section 223 of the Act (Tr. 17). The 
basis of the examiner’s decision was that section 217 of the Act, 
42 U.S.C. § 417, precluded appellant under section 223 from twice 
benefiting from his military wage credits. Such credits cannot be 
used for monthly Social Security benefits if a benefit which is 
based, in whole or in part, upon such military service is paid by 
any agency of the United States other than the Veterans Adminis- 
tration. Since the Government could not conclusively point in the 
record to the fact that appellant received the benefit of military 
credits when he was retired under the civil service system in 1957, 
we suggest that appellant is not precluded on that ground from 
taking advantage of section 217. As we pointed out in the District 
Court, however, this in no way would change the result of this case 
since appellant still would not be able to meet the insured status 
Rees beyond June 30, 1952, for purposes of section 223 of 

e Act. 


0 Prior to the passage of Pub. L. No. 89-97, §308 (a) (July 30, 
1965), this section required that an individual’s impairment must be 
expected to result in death or must be of long-continued and in- 
definite duration. 42 U.S.C. § 423 (c) (2) (1964). 
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that prior to June 30, 1952 (the last date appellant met 
the insured status requirement), he was disabled. 

The record establishes that appellant was discharged 
from the armed services on February 5, 1947, with a 
phychiatric disorder and that thereafter he was hospital- 
ized and considered incompetent pursuant to a court order 
from February 14, 1947, to October 11, 1948 (Tr. 76, 
83, 93, 108, 118-119). However, in August 1950, two 
years after his hospitalization, appellant returned to full- 
time employment. Appellant stated that he worked al- 
most seven years, until June 1957, forty hours a week at 
a civil service job as an airplane mechanic (Tr. 32). 
The hearing examiner credited this employment as a 
showing that during these seven years appellant’s “men- 
tal impairment improved” and that his “inability to en- 
gage in substantial gainful activity ended no later than 
August 1950 and he engaged in substantial gainful ac- 
tivity from August 1950 to July 1, 1957” (Tr. 18-19). 
Even though appellant contends there is evidence to sup- 
port a contrary conclusion, i.¢., that he was under psy- 
chiatric care from 1950 to 1957 and that he took an un- 
usual amount of sick leave during this period, this evi- 
dence still does not lessen the substantial evidence in the 
record showing him to be substantially gainfully em- 
ployed. Kutchman v. Cohen, 425 F.2d 20 (7th Cir. 1970) ; 
Simmons v. Celebrezze, 362 F.2d 753 (4th Cir. 1966) 2 


2In Pub. L. No. 90-248, $158 (January 2, 1968) Congress 
amended the definition of disability and authorized the Secretary 
to prescribe the criteria for determining when services performed 
or earnings derived from services demonstrate an individual’s ability 
to engage in substantial gainful activity. 42 U.S.C. § 428 (d) (4). 
See also 42 U.S.C. § 416 (i) (1), which refers to the applicability of 
the former section (§423 (d)(4)) when determining a period of 
disability. The Secretary has promulgated such regulations, 20 
C.F.R. §§ 404.1501-1534. The legislative history of the 1968 amend- 
ment shows that Congress was concerned over some judicial inter- 
pretation contrary to the Secretary’s finding of substantial gainful 
employment: 


The committee also believes it is necessary to reaffirm that an 
individual who does substantial gainful work despite an im- 
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The record contains evidence regarding appellant’s con- 
dition following the expiration on June 30, 1952, of his 
insured status. It is clear that no right to disability bene- 
fits or 2 period of disability can be established under the 
Act for an impairment beginning after the expiration of 
insured status. Steimer v. Gardner, 395 F.2d 197 (9th 
Cir. 1968); Johnson v. Celebrezze, 217 F. Supp. 741 
(S.D.W. Va. 1963). 

Appellant’s disability is not established merely by the 
fact that he has been awarded disability benefits by the 
Veterans Administration and the United States Civil 
Service Commission. It is well established that determi- 
nations of disability by other governmental agencies are 
not binding on the Secretary, since the definition of dis- 
ability and other eligibility requirements vary with each 
particular program. Gee v. Celebrezze, 385 F.2d 849 (7th 
Cir.), cert, denied, 385 U.S. 856 (1966) ; Payne v. Cohen, 
293 F. Supp. 48 (E.D. Ky. 1968). 


C. Timely application. 


With regard to the question of whether appellant could 
file an effective application on May 13, 1968, covering 
the period prior to his 1950 return to full-time employ- 
ment, it is clear that appellant was precluded from filing 
a timely application for this period of time by the origi- 
nal provisions of section 216 (i)™ which provided that a 
claimant must file his application while still under his 
disability. Appellant clearly could not have filed a timely 


pairment or impairments that otherwise might be considered 
disabling is not disabled for purposes of establishing a period 
of disability or for social security benefits based on disability 
during any period in which such work is performed. The 
language in the committee’s bill, therefore, specifically pro- 
vides that where the work or earnings of an impaired individual 
demonstrate ability to engage in substantial gainful activity 
under criteria prescribed by the Secretary, the individual is 
not disabled within the meaning of title II of the Social 
Security Act. S. Rep. No. 744, 90th Cong., 1st Sess. 49 (1967). 


2 Subsection (i) was added to section 216 in 1954. Pub. L. No. 
83-761, §106 (d) (September 1, 1954). 
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application under this enactment, passed four years after 
he went back to workin 1950. The 1965 amendments 
to section 216 (i)* provided that an application might 
be filed up to fourteen months after the disability ended. 
This additional period of time could in no way help ap- 
pellant in this case since the record shows that appellant 
returned to work in August 1950, and given credit for 
fourteen months he would have been able to file no later 
than October 1951—again stil] prior to the passage of 
the original section 216 (i), 

Appellant has at various times in the administrative 
proceedings and in the proceedings in court raised the 
applicability to his case of the 1968 amendments to the 
Social Security Act, specifically Pub. L. No. 90-248, § 111 
(January 2, 1968). This section further extended the 
time limitation for filing applications in certain cases if 
“the failure of such individual to file an application . , . 
was attributable to a physical or mental condition of such 
individual which rendered him incapable of executing 
such an application.” The hearing examiner denied the 
applicability of this provision to appellant’s case (Tr. 
18). We agree with that interpretation and suggest that, 
for this amended section to be applicable, appellant’s fail- 
ure to file a timely application must have been occasioned 
by a continuation of his severe psychiatric impairment 
from 1947 to 1968. When appellant returned to work as 
an airplane mechanic for seven years, he demonstrated 
that his disability was not so severe as to prevent his 
filing an application any earlier than May 18, 1968, Thus 
the 1968 amendment which allowed for a continuous im- 
pairment would have no bearing on appellant’s case, since 
he has shown his capacity to work during his insured 
status years, 


> Pub. L. No, 89-97, § 308 (b) (July 30, 1965). 
** 42 U.S.C. § 416 (i) (2) (F). 
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II. Appellant’s analysis of the record and of the applicable 
statutes and regulations is erroneous. 


(Tr. 4-6, 28, 51, 57-58) 


Appellant has taken this pro se appeal based primarily 
on his alleged informal application for disability benefits 
filed in 1961. The record does not support his contention 
that such an application was filed; and even assuming it 
was filed, an application in 1961 would have in no way 
altered the administrative decision. In fact, the Appeals 
Council, the final administrative reviewing body, consid- 
ered appellant’s suggestion that he filed an application in 
1961 and still affirmed the hearing examiner’s decision 
(Tr. 4, 6). 

On the basis of what is in the record, appellant asserts 
that he filed an application in 1961*> The alleged basis 
in the record consists in a certificate dated May 31, 1961, 
which included a printed statement on the form to the 
effect that the information was furnished “in connection 
with an application for insurance benefits under the pro- 
visions of Title II of the Social Security Act, as amended” 
(Tr. 57-58). Appellant also relies on his May 13, 1968, 
application wherein he stated that he filed for disability 
insurance benefits in 1961 (Tr. 28). Appellant then re- 
lies on 20 C.F.R, § 404.613 to establish that the printed 
statement on the 1961 certificate, mentioned above, should 
be considered an application filed in 1961. Appellant how- 
ever, overlooks an important proviso of that regulation 
which requires that a person must thereafter “[execute] 
a prescribed application form (see § 404.602) that is filed 


25 On March 25, 1970, the District Court granted the Government’s 
motion to strike the exhibits attached to appellant’s “Amendment 
to Statement of Material Facts to Support Motion for Summary 
Judgment.” The documents in question purported to lend support to 
the allegation that appellant filed an application for Social Security 
benefits in 1961. Appellant has attempted in this Court to supple- 
ment the record with a civil service form, OA-C655, dated February 
9, 1962. On October 30, 1970, this Court denied appellant’s motion 
to insert this form in the record without prejudice to renewing 
the motion in the District Court. 


With the [Social Security] Administration during the in- 
dividual’s lifetime and within the period prescribed in 
(c) (1) of this section.” 20 C.F.R. § 404.613 (a) (1). 
The latter subsection (ie¢., subsection (c¢) (1 )) requires 
the Administration, after it receives the written state 
ment, to send notice to the applicant. There is nothing 
in the record that even hints that the Social Security 
Administration received such a statement or sent such 
a notice. This fact alone would suggest that appellant’s 
argument is without foundation. Cf. Fay v. Gardner, 
887 F.2d 162, 164 (4th Cir, 1967). 

Assuming arguendo that an application was filed on 
May 31, 1961, appellant’s reliance on a provision of the 
1960 amendment to the Social Security Act, Pub, L. No. 
86-778, § 404 (a) (September 18, 1960), entitled “Spe 
cial Insured Status Test in Certain Cases for Disability 
Purposes,” is totally misplaced. Section 404 of the 1960 
enactment has a narrow application and does not by its 
terms apply to appellant. That section still requires a 
person to have “not less than twenty quarters of coverage 
. . . during the period ending with the close of such 
quarter” in which he is seeking benefits. Appellant could 
not establish that in 1961 he met the insured status re- 
quirement of twenty quarters of coverage within a forty- 
quarter period. Assuming that he filed an application in 
1961, and viewing his work record in the most favorable 
light, we submit nevertheless that appellant could claim 
at most eleven quarters of coverage from 1951 to 1961.% 
Hence appellant cannot invoke the benefits of section 404 
of the 1960 statute. 


*6 See footnote 18, supra, for a discussion of appellant’s work 
record (Tr. 51). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
RosBert S. RANKIN, JR., 
JOHN R. DUGAN, 
Assistant United States Attorneys. 
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ADDENDUM 
(Pursuant to Rule 28 (f), F.R.A.P.) 


42 U.S.C. § 405 (g) provides: 


Any individual, after any final decision of the 
Secretary made after a hearing to which he was a 
party, irrespective of the amount in controversy, may 
obtain a review of such decision by a civil action 
commenced within sixty days after the mailing to 
him of notice of such decision or within such fur- 
ther time as the Secretary may allow. Such action 
shall be brought in the district court of the United 
States for the judicial district in which the plaintiff 
resides or has his principal place of business, or, if 
he does not reside or have his principal place of busi- 
ness within any such judicial district, in the United 
States District Court for the District of Columbia. 
As part of his answer the Secretary shall file a cer- 
tified copy of the transcript of the record including 
the evidence upon which the findings and decision 
complained of are based. The court shall have power 
to enter, upon the pleadings and transcript of the 
record, a judgment affirming, modifying, or revers- 
ing the decision of the Secretary, with or without 
remanding the cause for a rehearing. The findings 
of the Secretary as to any fact, if supported by sub- 
stantial evidence, shall be conclusive, and where a 
claim has been denied by the Secretary or a decision 
is rendered under subsection (b) of this section 
which is adverse to an individual who was a p: 
to the hearing before the Secretary, because of fail- 
ure of the claimant or such individual to submit 
proof in conformity with any regulation prescribed 
under subsection (a) of this section, the court shall 
review only the question of conformity with such 
regulations and the validity of such regulations, The 
court shall, on motion of the Secretary made before 
he files his answer, remand the case to the Secretary 
for further action by the Secretary, and may, at 
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any time, on good cause shown, order additional evi- 
dence to be taken before the Secretary, and the Sec- 
retary shall, after the case is remanded, and after 
hearing such additional evidence if so ordered, modi- 
fy or affirm his findings of fact or its decision, or 
both, and shall file with the court any such additional 
and modified findings of fact and decision, and a 
transcript of the additional record and testimony 
upon which his action in modifying or affirming was 
based. Such additional or modified findings of fact 
and decision shall be reviewable only to the extent 
provided for review of the original findings of fact 
and decision. The judgment of the court shall be 
final except that it shall be subject to review in the 
same manner as a judgment in other civil actions. 
Any action instituted in accordance with this sub- 
section shall survive notwithstanding any change in 
the person occupying the office of Secretary or any 
vacancy in such office. 


42 U.S.C. § 416 (i) provides in pertinent part: 


(1) Except for purposes of sections 402(d), 402 
(e), 402(f£), 423 and 425 of this title, the term “dis- 
ability” means (A) inability to engage in any sub- 
stantial gainful activity by reason of any medically 
determinable physical or mental impairment which 
can be expected to result in death or has lasted or 
can be expected to last for a continuous period of 
not less than 12 months, or (B) blindness; and the 
term “blindness” means central visual acuity of 20/ 
200 or less in the better eye with the use of a cor- 
recting lens. An eye which is accompanied by a limi- 
tation in the fields of vision such that the widest 
diameter of the visual field subtends an angle no 
greater than 20 degrees shall be considered for pur- 
poses of this paragraph as having a central visual 
acuity of 20/200 or less. The provisions of para- 
graphs (2) (A), (3), (4), and (5) of section 423 
(d) of this title shall be applied for purposes of de- 
termining whether an individual is under a disability 
within the meaning of the first sentence of this para- 
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graph in the same manner as they are applied for 
purposes of paragraph (1) of such section. Nothing 
in this subchapter shall be construed as authorizing 
the Secretary or any other officer or employee of the 
United States to interfere in any way with the prac- 
tice of medicine or with relationships between prac- 
titioners of medicine and their patients, or to exer- 
cise any supervision or control over the administra- 
tion or operation of any hospital. 

(2) (A) The term “period of disability” means a 
continuous period (beginning and ending as herein- 
after provided in this subsection) during which an 
individual was under a disability (as defined in para- 
graph (1)), but only if such period is of not less 
than 6 full calendar months’ duration or such indi- 
vidual was entitled to benefits under section 423 of 
this title for one or more months in such period. 

(B) No period of disability shall begin as to any 
individual unless such individual files an application 
for a disability determination with respect to such 
period; and no such period shall begin as to any indi- 
vidual after such individual attains the age of 65. 

(C) A period of disability shall begin— 


(i) on the day the disability began, but only 
if the individual satisfies the requirements of 
Paragraph (3) on such day; or 

(ii) if such individual does not satisfy the 
requirements of paragraph (3) on such day, 
then on the first day of the first quarter there- 
after in which he satisfies such requirements. 


(D) A period of disability shall end with the 
close of whichever of the following months is the 
earlier: (i) the month preceding the month in which 
the individual attains age 65, or (ii) the second 
month following the month in which the disability 
ceases. 

(E) Except as otherwise provided in subpara- 
graph (F), no application for a disability determi- 
nation which is filed more than 12 months after the 
month prescribed by subparagraph (D) as the month 
in which the period of disability ends (determined 
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without regard to subparagraph (B) and this sub- 
paragraph) shall be accepted as an application for 
purposes of this paragraph. 

(F) An application for a disability determination 
which is filed more than 12 months after the month 
prescribed by subparagraph (D) as the month in 
which the period of disability ends (determined with- 
out regard to subparagraphs (B) and (E)) shall be 
accepted as an application for purposes of this para- 
graph if— 


(i) in the case of an application filed by or 
on behalf of an individual with respect to a 
disability which ends after January 1968, such 
application is filed not more than 36 months 
after the month in which such disability ended, 
such individual is alive at the time the applica- 
tion is filed, and the Secretary finds in accord- 
ance with regulations prescribed by him that 
the failure of such individual to file an applica- 
tion for a disability determination within the 
time specified in subparagraph (E) was attrib- 
utable to a physical or mental condition of such 
individual which rendered him incapable of exe- 
cuting such an application, and 

(ii) in the case of an application filed by or 
on behalf of an individual with respect to a 
period of disability which ends in or before 
January 1968, 


(I) such application is filed not more 
than 12 months after January 1968, 

(II) 2 previous application for a disabil- 
ity determination has been filed by or on 
behalf of such individual (1) in or before 
January 1968, and (2) not more than 36 
months after the month in which his dis- 
ability ended, and 

(III) the Secretary finds in accordance 
with regulations prescribed by him, that the 
failure of such individual to file an appli- 
cation within the then specified time period 
was attributable to a physical or mental 
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condition of such individual which rendered 
him incapable of executing such an appli- 
cation. 


In making a determination under this subsection, 
with respect to the disability or period of disability 
of any individual whose application for a determina- 
tion thereof is accepted solely by reason of the pro- 
visions of this subparagraph (F), the provisions of 
this subsection (other than the provisions of this sub- 
paragraph) shall be applied as such provisions are 
in effect at the time such determination is made. 

(G) An application for a disability determination 
filed before the first day on which the applicant satis- 
fies the requirements for a period of disability under 
this subsection shall be deemed a valid application 
only if the applicant satisfies the requirements for 
a period of disability before the Secretary makes a 
final decision on the application. If upon final deci- 
sion by the Secretary, or decision upon judicial re- 
view thereof, such applicant is found to satisfy such 
requirements, the application shall be deemed to have 
been filed on such first day. 

(3) The requirements referred to in clauses (i) 
and (ii) of paragraph (2) ( C) of this subsection 
are satisfied by an individual with respect to any 
quarter only if— 


(A) he would have been a fully insured in- 
dividual (as defined in section 414 of this title) 
had he attained age 62 (if a woman) or age 
65 (if a man) and filed application for benefits 
under section 402(a) of this title on the first 
day of such quarter; and 

(B) (i) he had not less than twenty quarters 
of coverage during the forty-quarter period 
which ends with such quarter, or 

(ii) if such quarter ends before he attains (or 
would attain) age 31, not less than one-half 
(and not less than 6) of the quarters during the 
period ending with such quarter and beginning 
after he attained the age of 21 were quarters of 
coverage, or (if the number of quarters in such 
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period is less than 12) not less than 6 of the 
quarters in the 12-quarter period ending with 
such quarter were quarters of coverage; 


except that the provisions of subparagraph (A) of 
this paragraph shall not apply in the case of an in- 
dividual with respect to whom a period of disability 
would, but for such subparagraph, begin before 1951. 
For purposes of subparagraph (B) of this paragraph, 
when the number of quarters in any period is an odd 
number, such number shall be reduced by one, and 
a quarter shall not be counted as part of any period 
if any part of such quarter was included in a prior 
period of disability unless such quarter was a quar- 
ter of coverage. 


42 U.S.C. § 417 provides in pertinent part: 


(a) (1) For purposes of determining entitlement 
to and the amount of any monthly benefit for any 
month after August 1950, or entitlement to and the 
amount of any lump-sum death payment in case of 
a death after such month, payable under this sub- 
chapter on the basis of the wages and self-employ- 
ment income of any World War II veteran, and for 
purposes of section 416(i) (3) of this title, such 
veteran shall be deemed to have been paid wages (in 
addition to the wages, if any, actually paid to him) 
of $160 in each month during any part of which he 
served in the active military or naval service of the 
United States during World War II. This subsection 
shall not be applicable in the case of any monthly 
benefit or lump-sum death payment if— 


(A) a larger such benefit or payment, as the 
case may be, would be payable without its ap- 
plication; or 

(B) a benefit (other than a benefit payable 
in a Jump sum unless it is a commutation of, 
or a substitute for, periodic payments) which is 
based, in whole or in part, upon the active mili- 
tary or naval service of such veteran during 
World War II is determined by any agency or 
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wholly owned instrumentality of the United 
States (other than the Veterans’ Administra- 
tion) to be payable by it under any other law 
of the United States or under a system estab- 
lished by such agency or instrumentality, 


The provisions of clause (B) of this paragraph shall 
not apply in the case of any monthly benefit or lump- 
sum death payment under this subchapter if its ap- 
plication would reduce by $0.50 or less the primary 
insurance amount (as computed under section 415 
of this title prior to any recomputation thereof pur- 
Suant to section 415(f) of this title) of the individ- 
ual on whose wages and self-employment income such 
benefit or payment is based. The provisions of clause 
(B) of this paragraph shall also not apply for pur- 
poses of section 416(i) (3) of this title. 

(2) Upon application for benefits or a lump-sum 
death payment on the basis of the wages and self- 
employment income of any World War II veteran, 
the Secretary of Health, Education, and Welfare 
shall make a decision without regard to clause (B) 
of paragraph (1) of this subsection unless he has 
been notified by some other agency or instrumentality 
of the United States that, on the basis of the Military 
or naval service of such veteran during World War 
II, a benefit described in clause (B) of paragraph 
(1) of this subsection has been determined by such 
agency or instrumentality to be payable by it. If he 
has not been so notified, the Secretary of Health, 
Education, and Welfare shall then ascertain whether 
some other agency or wholly owned instrumentality 
of the United States has decided that a benefit de 
seribed in clause (B) of paragraph (1) 
section is payable by 
strumentality has deci 
such a benefit is p 
Secretary of Heal 
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(3) Any agency or wholly owned instrumentality 
of the United States which is authorized by any law 
of the United States to pay benefits, or has a system 
of benefits which are based, in whole or in part, on 
military or naval service during World War II shall, 
at the request of the Secretary of Health, Education, 
and Welfare, certify to him, with respect to any 
veteran, such information as the Secretary deems 
necessary to carry out his functions under paragraph 
(2) of this subsection. 


42 U.S.C. § 423 provides in pertinent part: 
(a) (1) Every individual who— 


(A) is insured for disability insurance bene- 
fits (as determined under subsection (c) (1) of 
this section), 

(B) has not attained the age of sixty-five, 

(C) has filed application for disability insur- 
ance benefits, and 

(D) is under a disability (as defined in sub- 
section (d) of this section), 


shall be entitled to a disability insurance benefit (i) 
for each month beginning with the first month after 
his waiting period (as defined in subsection (c) (2) 
of this section) in which he becomes so entitled to 
such insurance benefits, or (ii) for each month be- 
ginning with the first month during all of which he 
is under a disability and in which he becomes so 
entitled to such insurance benefits, but only if he 
was entitled to disability insurance benefits which 
terminated, or had a period of disability (as defined 
in section 416(i) of this title) which ceased, within 
the 60-month period preceding the first month in 
which he is under such disability, and ending with 
the month preceding whichever of the following 
months is the earliest: the month in which he dies, 
the month in which he attains age 65, or the third 
month following the month in which his disability 
ceases. No payment under this paragraph may be 
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made to an individual who would not meet the defi- 
nition of disability in subsection (d) of this section 
except for paragraph (1) (B) thereof for any month 
in which he engages in substantia] gainful activity, 
and no payment may be made for such month under 
subsection (b), (c), or (d) of section 402 of this 
title to any person on the basis of the wages and 
self-employment income of such individual. 

(2) Except as provided in section 402(q) of this 
title, such individual’s disability insurance benefit 
for any month shall be equal to his primary insur- 
ance amount for such month determined under sec- 
tion 415 of this title as though he had attained age 
62 (if a woman) or age 65 (if a man) in— 


(A) the first month of his waiting period, or 

(B) in any case in which clause (ii) of para- 
graph (1) of this subsection is applicable, the 
first month for which he becomes entitled to 
such disability insurance benefits, 


and as though he had become entitled to old-age in- 


surance benefits in the month in which he filed his 
application for disability insurance benefits and was 
entitled to an old-age insurance benefit for each 
month for which (pursuant to subsection (b) of this 
section) he was entitled to a disability insurance 
benefit. For the purposes of the preceding sentence, 
in the case of a woman who attained age 62 in or 
before the first month referred to in subparagraph 
(A) or (B) of such sentence, as the case may be, 
the elapsed years referred to in section 415(b) (8) 
of this title shall not include the year in which she 
attained age 62 or any year thereafter. 


* * Aa * 


(b) An application for disability insurance bene- 
fits filed before the first month in which the applicant 
satisfies the requirements for such benefits (as pre- 
seribed in subsection (a) (1) of this section) shall 
be deemed a valid application only if the applicant 
satisfies the requirements for such benefits before 
the Secretary makes a final decision on the applica- 
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tion. If, upon final decision by the Secretary, or deci- 
sion upon judicial review thereof, such applicant is 
found to satisfy such requirements, the application 
shall be deemed to have been filed in such first month. 
An individual who would have been entitled to a 
disability insurance benefit for any month had he 
filed application therefor before the end of such 
month shall be entitled to such benefit for such month 
if he files such application before the end of the 12th 
month immediately succeeding such month, 
(c) For purposes of this section— 


(1) An individual shall be insured for dis- 
ability insurance benefits in any month if— 


(A) he would have been a fully insured 
individual (as defined in section 414 of this 
title) had he attained age 62 (if a woman) 
or age 65 (if a man) and filed application 
for benefits under section 402(a) of this 
title on the first day of such month, and 

(B) (i) if he had not less than twenty 
quarters of coverage during the forty-quar- 
ter period which ends with the quarter in 
which such month occurred, or 

(ii) if such month ends before the quar- 
ter in which he attains (or would attain) 
age 31, not less than one-half (and not less 
than 6) of the quarters during the period 
ending with the quarter in which such 
month occurred and beginning after he at- 
tained the age of 21 were quarters of cover- 
age, or (if the number of quarters in such 
period is less than 12) not less than 6 of 
the quarters in the 12-quarter period end- 
ing with such quarter were quarters of 
coverage. 


For purposes of subparagraph (B) of this para- 
graph, when the number of quarters in any pe- 
riod is an odd number, such number shall be 
reduced by one, and a quarter shall not be count- 
ed as part of any period if any part of such 
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quarter was included in a period of disability 
unless such quarter was a quarter of coverage. 

(2) The term “waiting period” means, in the 
case of any application for disability insurance 
benefits, the earliest period of six consecutive 
calendar months— 


(A) throughout which the individual 
who files such application has been under a 
disability, and 

(B) (i) which begins not earlier than 
with the first day of the eighteenth month 
before the month in which such application 
is filed if such individual is insured for dis- 
ability insurance benefits in such eighteenth 
month, or (ii) if he is not so insured in 
such month, which begins not earlier than 
with the first day of the first month after 
such eighteenth month in which he is so 
insured. 


Notwithstanding the preceding provisions of 
this paragraph, no waiting period may begin 
for any individual] before January 1, 1957, 


(d) (1) The term “disability” means— 


(A) inability to en 
gainful activity by reason 
terminable physical or men 


dividual who has at- 

is blind (within the 

as defined in section 416 

ability by reason of such 

substantial gainful ac 

abilities comparable to 

ivity in which he has 

h some regularity and 
of time. 
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(2) For purposes of paragraph (1) (A)— 


(A) an individual (except a widow, surviving 
divorced wife, or widower for purposes of sec- 
tion 402(e) or (£) of this title) shall be deter- 
mined to be under a disability only if his physi- 
cal or mental impairment or impairments are 
of such severity that he is not only unable to do 
his previous work but cannot, considering his 
age, education, and work experience, engage in 
any other kind of substantial gainful work 
which exists in the national economy, regardless 
of whether such work exists in the immediate 
area in which he lives, or whether a specific job 
vacancy exists for him, or whether he would be 
hired if he applied for work. For purposes of 
the preceding sentence (with respect to any in- 
dividual), “work which exists in the national 
economy” means work which exists in significant 
numbers either in the region where such indi- 
vidual lives or in several regions of the country. 

(B) A widow, surviving divorced wife, or 
widower shall not be determined to be under a 
disability (for purposes of section 402(e) or (f) 
of this title) unless his or her physical or mental 
impairment or impairments are of a level of 
severity which under regulations prescribed by 
the Secretary is deemed to be sufficient to pre- 
clude an individual from engaging in any gain- 
ful activity. 


(3) For purposes of this subsection, a “physical 
or mental impairment” is an impairment that results 
from anatomical, physiological, or psychological ab- 
normalities which are demonstrable by medically ac- 
ceptable clinical and laboratory diagnostic techniques. 

(4) The Secretary shall by regulations prescribe 
the criteria for determining when services performed 
or earnings derived from services demonstrate an 
individual’s ability to engage in substantial gainful 
activity. Notwithstanding the provisions of para- 
graph (2), an individual whose services or earnings 
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meet such criteria shall, except for purposes of sec- 
tion 422(¢) of this title, be found not to be disabled. 

(5) An individual shall not be considered to be 
under a disability unless he furnishes such medical 
and other evidence of the existence thereof as the 
Secretary may require. 


Public Law No. 86-778 (September 13, 1960) provides 
in pertinent part: 


SPECIAL INSURED STATUS TEST IN CERTAIN 
CASES FOR DISABILITY PURPOSES 


Sec. 404. (a) In the case of any individual who 
does not meet the requirements of section 216 ( i) (3) 
of the Social Security Act with respect to any quar- 
ter, or who is not insured for disability insurance 
benefits as determined under section 223(¢c) (1) of 
such Act with respect to any month in a quarter, 
such individual shall be deemed to have met such 
requirements with respect to such quarter or to be 
so insured with respect to such month of such quar- 


ter, as the case may be, if— 


(1) he had a total of not less than twenty 
quarters of coverage (as defined in section 213 
of such Act) during the period ending with the 
close of such quarter, and 

(2) all of the quarters, elapsing after 1950 
and up to but excluding such quarter were quar- 
ters of coverage with respect to him and there 
were not fewer than six such quarters of cover- 
age. 


(b) Subsection (a) shall apply only in the case of 
applications for disability insurance benefits under 
section 223 of the Social Security Act, or for disabil- 
ity determinations under section 216(i) of such Act, 
filed in or after the month in which this Act is en- 
acted, and then only with respect to an individual 
who, but for such subsection (a), would not meet 
the requirements for a period of disability under 
section 216(i) with respect to the quarter in which 
this Act is enacted or any prior quarter and would 
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not meet the requirements for benefits under section 
223 with respect to the month in which this Act is 
enacted or any prior month. No benefits under title 
II of the Social Security Act for the month in which 
this Act is enacted or any prior month shall be pay- 
able or increased by reason of the amendment made 
by such subsection. 


20 C.F.R. § 404.613 provides: 


§ 404.6138 When written statement considered an 
application. 


(a) Written statement filed by individual on his 
own behalf. Where an individual files a written 
statement with the Administration (see § 404.608) 
or with a title XVIII provider of hospital services 
in accordance with § 404.618 that indicates an inten- 
tion to claim monthly benefits, a lump-sum death 
payment, special payments for uninsured individuals 
at age 72, entitlement to hospital insurance benefits, 
or to establish a period of disability and such state- 
ment bears his signature or his mark properly wit- 
nessed, the filing of such written statement is, unless 
otherwise indicated, considered to be the filing of an 
application for such purposes, provided: 


(1) The individual or a proper party on his behalf 
(see § 404.603) executes a prescribed application 
form (see § 404.602) that is filed with the Adminis- 
tration during the individual’s lifetime and within 
the period prescribed in paragraph (c) (1) of this 
section; or 

(2) In the case of an individual who dies before 
the filing of a prescribed application form within 
the period prescribed in paragraph (c) (1) of this 
section, a prescribed application form is filed with 
the Administration within the period prescribed in 
paragraph (c) (2) of this section: 


(i) By or on behalf of a person eligible to receive 
benefits on the same earnings record as the deceased 
individual; or 

(ii) By a party acting on behalf of the deceased 
individual’s estate; or 
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(iii) By a title XVIII provider of hospital serv- 
ices in the case of a statement filed with such pro- 
vider under § 404.618, if no person described in sub- 
divisions (i) or (ii) of this subparagraph can be 
located, or if located he fails or refuses to file the 
prescribed application form within 6 months from 
the date of notice to him, unless the person described 
in subdivisions (i) and (ii) states his failure or re- 
fusal to file is because it would be detrimental to the 
deceased individual or his estate. 

(b) Written statement filed by person on behalf 
of another. A written statement filed by a person 
that indicates an intention to claim on behalf of an- 
other person monthly benefits, a lump-sum death 
payment, special payments for uninsured individuals 
at age 72, entitlement to hospital insurance benefits, 
or to establish a period of disability, is, unless other- 
wise indicated, considered to be the filing of an ap- 
plication for such purposes, provided: 


(1) The written statement bears the signature (or 
mark properly witnessed) of the person filing the 
statement; 

(2) The statement is filed by 

(i) The spouse of the individual on whose behalf 
the statement is being filed, or 

(ii) A proper party to execute an application on 
a prescribed form on behalf of a claimant as de 
termined by § 404.603, or 

(iii) A person acting on behalf of an inpatient of 
a title XVIII provider of hospital services (see 
§ 404.618) ; 

(8) A prescribed application form (see § 404.602) 
is executed and filed in accordance with the provi- 
sions of (a) (1) or (2) of this section. 

(ce) Period within which prescribed application 
form must be filed. After the Administration has 
received from an individual a written statement as 
described in paragraph (a) or (b) of this section: 


(1) Notice in writing shall be sent to such indi- 
vidual (or where he is a minor or incompetent, to 
the person who submitted the written statement on 
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his behalf), stating that an initial determination will 
be made with respect to such written statement if 
a prescribed application form, executed by him (or 
by a proper party on his behalf (see § 404.603) ), is 
filed with the Administration within 6 months from 
the date of such notice; or 

(2) If the Administration is notified that the 
death of such individual occurred before the mailing 
of the notice described in subparagraph (1) of this 
paragraph or within the 6-month period following 
the mailing of such notice but before the filing of a 
prescribed application form by or on behalf of such 
individual, notification in writing shall be sent to 
a person eligible to receive benefits on the same earn- 
ings record as the deceased individual, to a person 
acting on behalf of his estate, or to the deceased’s 
last known address. Where a title XVIII provider 
of hospital services is a proper applicant under sub- 
division (iii) of paragraph (a) (2) of this section, 
notification in writing shall be sent to such title 
XVIII provider. Such notification will include in- 
formation that an initial determination with respect 
to such written statement will be made only if a 
prescribed application form is filed within 6 months 
from the date of such notification. 

(3) If, after notice as described in this paragraph 
has been sent, a prescribed application form is not 
filed (in accordance with the provisions of para- 
graphs (a) and (b) of this section) within the ap- 
plicable period prescribed in subparagraph (1) or 
(2) of this paragraph, it will be deemed that the fil- 
ing of the written statement to which such notice 
refers is not to be considered the filing of an appli- 
cation for the purposes set forth in paragraphs (a) 
and (b) of this section. 
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HON. ROBERT H. FINCH, 
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REPLY BRIEF ON BEHALF OF 
FREDERICK C. FERMIN, 


STATEMENT OF FACTS 


Evidence to verify that Appellant legally filed application for 
Social Security Benefits on or before May 1961 is written testimony 
of Mr. M. F. Travis, California Social Security Official Representa- 
tive, with reference to Government Exhibit No. 1, Social Security 
Certified Record, court transcript page 58, paragraph F, which reads 
as follows: 


“I have personally examined the documents and 
records described above and CERTIFY their contents 
in connection with an application for insurance bene- 
fits under the provisions of title II of the Social 
Security Act, as amended.” 


Signed by M. F. Travis 
May 31, 1961 


Appendix Code of Federal Regulations, Title 20, Section 
404.607(a) reads: 


“Filing of application for the establishment of a period 
of disability (b) application filed after beginning of 
period of disability. Where a claimant files an appli- 
cation to establish a period of disability beginning 
prior to the date of filing the application and has 
been continuously disabled from such time up to the 
time of filing a period of disability may be estab- 
lished commencing prior to the date of filing subject 
to the following rules: 


“(1) Application filed prior to July 1, 1962. An 
application filed after December 31, 1954 and 
prior to July 1, 1962, may establish a period of 


disability commencing no earlier than October 
1, 1941.” 


Appendix Code of Federal Regulations, Title 20, Section 
404.613(a) reads as follows: 


“When written statement considered an application. 
Wnitten statement filed by claimant. Where a claim- 
ant files a written statement with the Social Security 
Administration which indicates an intention to claim 
monthly benefits, a lump-sum death payment or to 
establish a period of disability and such statement 
bears his signature such claimant shall unless he 
otherwise indicates be deemed to have ‘filed an appli- 
cation’ for such purposes, providing .. . an on a pre- 
scribed form.” 


Public Law 86-778, 74 Stat. 967, reads as follows: : 


“Elimination of requirement of attainment of age fifty 
for disability insurance benefits and elimination’ of 
the waiting period for disability insurance benefits in 
certain cases. Section 402(c) ... the first sentence 
of Section 223(b) of such Act is amended to read as 
follows: No application for disability insurance bene- 
fits shall be accepted as a valid application for pur- 
poses of this section (1) if it is filed more than nine 
months before the first month for which the appli- 
cant become entitled to such benefits.” Dated on 
September 13, 1960. 


Appellant’s informal claim for Social Security benefits was filed 
on or before May 1961. 


Public Law 86-778, 74 Stat. 970, reads as follows: | 


“SPECIAL INSURED STATUS TEST IN CERTAIN CASES 
FOR DISABILITY PURPOSES. Sec. 404.(a). In the ‘case 
of any individual who does not meet the require- 
ments of section 216(i)(3) of the Social Security! Act 
with respect to any quarter, or who is not insured 
for disability insurance benefits as determined under 
section 223(c)(1) of such Act with respect to any 
month in a quarter, such individual shall be deemed 
to have met such requirement with respect to such 
quarter or to be so insured with respect to such 
month of such quarter, as the case may be, if (1): he 
had a total of not less than twenty quarters of cover- 
age (as defined in section 213 of such Act) during 
the period ending with the close of such quarter, and 
(2) all of the quarters elapsing after 1950 and up to 
but excluding such quarter were quarters of coverage 
with respect to him and there were not fewer than 
six such quarters of coverage. (b) Subsection! (a) 
shall apply only in the case of applications for dis- 
ability insurance benefits under section 223 of, the 


Social Security Act, or for disability determinations 
under section 216(i) of such Act, filed in or after 

the month in which this Act is enacted, and then 
only with respect to an individual who, but for such 
subsection (a), would not meet the requirements for 

a period of disability under section 216(i) with 
respect to the quarter in which this Act is enacted or 
any prior quarter and would not meet the require- 

ments for benefits under section 223 with respect to 
the month in which this Act is enacted or any prior 

month. No benefits under title II of the Social 

Security Act for the month in which this Act is 
enacted or any prior month shall be payable or 
increased by reason of the amendment made by such 
subsection. Dated on September 13, 1960. 


Social Security Act, Section 213(2)(A), reads as follows: 


“The term ‘quarter of coverage’ means, in the case of 
any quarter occurring prior to 1951, a quarter in 
which the individual has been paid $50, or more in 
wages. 


“(B) The term ‘quarter of coverage’ means, in the 
case of a quarter occurring after 1950, a quarter 


in which the individual has been paid $50, or 
more in wages.” 


If Appellee takes the position that Appellant’s informal claim 
for Social Security Benefits was denied before Appellant filed formal 
claim then the case of Sangster v. Celebrezze, D.C. Mich. (1965), 
240 F.Supp. 638, shall apply. 


U.S. Code Title 28, Rules of Appellate Procedure, Rule 28(f), 
reads as follows: 


“If determination of the issues presented requires the 
study of statutes, Rules, Regulations, etc. or relevant 
parts thereof, they shall be reproduced in the brief.” 


‘The Hearing Examiner was Mr. James S. Carr. His entire deci- 
sion as written on Government Exhibit No. 1, Social Security certi- 
fied record court transcript pages from 13 to 19, is evasive to the 
above court transcript, page 28, item 3(a)(b) and (d) and also item 
4. The Hearing Examiner stated on the last line of court HEED 
page 15 and 16: 


“Claimant’s military service was used for civil pemice 
retirement purposes, and consequently cannot be 
used for the purposes of disability insurance benefits 
under 223 of the Act; however, such service may be 
used for the purpose of a disability freeze under 
section 216(i) of the Act.” 


The Hearing Examiner, in his decision failed to enton evi- 
dence to support his statement that Appellant’s military service 
credits were used in computing Appellant’s civil service retirement 
annuity. 


“When examiner in proceeding to establish a period of 
disability or to recover disability insurance benefits 
under section 423 of this title forcefully assumes the 
role and questioning techniques of a prosecutor but 
omits techniques of a plaintiff’s advocate, although 
applicant appears without counsel, record must be 
examined with great care, and in determining whether 
there is ‘substantial evidence to support the secre- 
tary’s conclusion’ court must ascertain what facts 
and inferences favorable to the government have béen 
developed with calculated emphasis, while corre- 
sponding facts and inferences favorable to plaintiff 
have been belittled or passed over entirely.” Walker 
v. Ribicoff, D.C. Ohio (1962), 213 F.Supp. 32. 

“If Secretary in denying period of disability and dis- 

ability insurance benefits under this chapter, has 

placed reliance on one portion of record to disregard 
of overwhelming evidence to contrary, court must 


decide against Secretary, and in such circumstance 

court is empowered either to modify or reverse Sec- 

retary’s decision with or without remanding cause for 
rehearing.” Riddle v. Celebrezze 235 F.Supp. 657, D.C.S.C. 
1964). “Where decision of examiner in proceeding on claim 
for disability benefits was clearly erroneous, case would not 
be remanded and decision of Secretary denying benefits 
would be reversed.” Fowler v. Ribicoff, D.C.S.C. (1961), 197 
F.Supp. 508. 


In the Social Security Administration’s certified record, Gov- 
ernment Exhibit No. 1, court transcript, page 115, Doctor Sydney 
Kinnear Smith, M.D. made the following diagnosis upon examina- 
tion of Appellant: 


“Physically, the only positive finding is that of cervical 
arthritis, associated with considerable pain.” 


Dr. Smith’s statement of Appellant’s illness of arthritis is legal 
grounds for disability under the Social Security law using the follow- 
ing court cases as points of authorities: 


“That arthritis produces pain and that pain is one of 
its expected symptoms is common knowledge.” 
Richardson v. Ribicoff, D.C. S.C. (1962), 205 F.Supp. 
802. 


“Finding that social security disability benefits claim- 
ant was not disabled with meaning of section 416 of 
this title defining disability as an inability to engage 
in any substantial gainful activity by reason of a 
medically determinable physical or mental impair- 
ment which can be expected to result in death or to 
be of long-continued or indefinite duration was not 
supported by substantial evidence in view of medical 
testimony which, while differing as to precise nature 


of claimant’s problem, confirmed that he had under- 
gone some degree of arthritic change and was experi- 
encing pain in area of spinal fusion in his lumbar 
spine.” Whittier v. Gardner, D.C. Me. (1969), 263 
F.Supp. 670. 


See and read Appellee’s Government Exhibit Pbee one, certi- 
fied record court transcript, page 16, paragraph 2, under STATEMENT 
OF EVIDENCE, which reads as follows: 


“On March 12, 1946, Appellant received a service- 
connected rating for arthritis traumatic lumbar.” 


In the certified record of the Social Security court transcript, 
page 115, Dr. Sydney Kinnear Smith, M.D. made further diagnosis 
upon examination of Appellant, which reads as follows: 


“Frederick C. Fermin has been a patient under my 
care from August 25, 1950 to the present August 15, 
1957. Diagnostically the case is considered to be a 
psychoneurosis, anxiety neurosis.” 


“Findings of hearing examiner on an application for 
social security disability benefits to the effect that 
application was not disabled as a result of a nervous 
condition described by different doctors as a chronic 
anxiety reaction, psychoneurosis, moderately severe 
anxiety tension state, and a severe psychoneurotic 
disorder resulting in objective symptoms of spastic 
bowel, migraine headaches, and abdominal cramps, 
was not supported by substantial evidence.” Hall v. 
Gardner, D.C. Me. (1968), 286 F.Supp. 488. 


“Hearing Examiner erred in failing to consider in dis- 
ability benefit, case mass of medical evidence and 
opinion bearing upon claimant’s psychological atti- 
tude and condition.” Fowler v. Celebrezze, D.C. 
N.C. (1963), 222 F.Supp. 609. 


“Record considered as a whole, inclusive of psychiatric 
examinations resulting in diagnosis of psychoneurosis 
and anxiety reaction with depressive features, estab- 
lished that petitioner was unable to engage in any 
substantial gainful activity by reason of his mental 
disability and that his mental condition, even though 
result and not cause of his unemployment, was dis- 
ability within this chapter and entitled petitioner to 
a period of disability and to disability insurance 
benefits.” Beggs v. Celebrezze, C.A. W.Va. (1966), 
356 F.2d 234. 


“Hearing examiners exercise judicial function in social 
security cases, and it is the grave duty of examiners, 
especially consistent with nature of this chapter, to 
remain impartial and to refuse to allow personal 
prejudices and emotions to play any part in their 
decisions, particularly when those decisions deny 
benefits under this chapter.” Morse v. Gardner, D.C. 
La. (1967), 272 F.Supp. 618. 


“Hearing examiner cannot fragmentize claimant’s sev- 
eral ailments and medical opinions regarding each of 
them so that he fails properly to evaluate their effect 
in combination upon claimant.” Colwell v. Gardner, 
C.A. Ky. (1967), 386 F.2d 56. 


“Determination of whether conclusions of Secretary 
in social security case are supported by substantial 
evidence so as to be conclusive requires taking into 
account unusual nature of administrative proceedings, 
including administrative appellate review, whereby 
hearing examiner’s decision is not only subject to 
review but is to be reviewed—more properly retried— 
on much new evidence ordinarily in form of written 
reports, with no means available for explanation, 
testing, or elaboration through traditional Sacility 
of oral testimony.” Page v. Celebrezze, C.A. Tex. 
(1963), 311 F.2d 757. 


“Decision denying disability benefits was reversed and 
cause remanded with directions to find plaintiff dis- 
abled, where evidence was insufficient to support the 
decision, it was not suggested that additional evi- 
dence could be presented, and application had been 
pending for nearly three years.” Peck v. Ribicoff, 
D.C. Va. (1961), 193 F.Supp. 450. | 


“Where one of principal bases for denial of application 
to establish a period of disability and for; disability 
insurance benefits and rejection of opinions of medi- 
cal experts was the legally erroneous consideration 
by trial examiner of extra-record medical texts, the 
Secretary’s motion for summary judgment would be 
overruled, and decision denying application would be 
reversed and cause remanded for a rehearing.” Glen- 
denning v. Ribicoff, D.C. Mo. (1962), 213 F.Supp. 
301. 

“Where Social Security Agency has incorrectly con- 
strued the law, agency’s findings of law are not bind- 
ing on the court and court may properly correct the 
errors.” Adams v. Flemming, D.C. Vt. (1959), 173 F. 
Supp. 873, reversed on other grounds 276 F.2d 901. 


QUESTIONS PRESENTED 


1. Who requested Social Security Administration Form OA- 
C655 on February 20, 1962. For reference on this matter read under 
REMARKS of Form OA-C655 dated on January 16, 1970 which is 
exhibit 15 and 15% attached to Plaintiff's Statement of Material 
Facts to Support Motion for Summary Judgment filed on January 
16, 1970 (R. +). The above question presented is the key to prove 
that Appellant filed with the Social Security Administration infor- 
mal claim for disability insurance benefits in the year of 1961. The 
answer to the above question presented shall certify that the Social 
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Security Administration made record admission that Appellant filed 
informal claim for insurance disability benefits 1961. 


2. Why did the Presiding Judge, the Honorable Matthew F. 
McGuire, failed to add the Judgment of March 25, 1970 in his Judg- 
ment of March 12, 1970 since Appellant filed Amendment to State- 
ment of Material Facts to Support Motion for Summary Judgment 
on January 16, 1970, with exhibits 15 and 15%. 


ARGUMENT 


Further reference is made to the complaint (R. _) on questions 
presented item 3 with very SPECIAL NOTICE to United States 
Public Law 90-248, Section 111 on the subject of mentally incom- 
petent persons. 


“Fact that a claimant for disability insurance benefits 
may have had some gains from intermittent or spora- 


dic employment does not necessarity bar him from 
establishing disability under this chapter nor does the 
fact that a claimant is willing to engage in employ- 
ment rather than remain idle during period of his 
claimed disability preclude recovery of the benefits.” 
Randall v. Flemming, D.C. Mich ( 1961), 192 F.Supp. 
111. 


“Complete helplessness is not necessary to a finding of 
an allowable ‘disability’ for purpose of ‘disability 
freeze’ to protect old age and survivors insurance 
benefits, but claimant’s age training and experience 
must be considered in determining what activities are 
open to him and sporadic or infrequent activity would 
not necessarily establish ability to engage in substantial 
gainful activity.” Joki v. Flemming, D.C. Mont. 
(1960), 189 F.Supp. 365. 


“Fact claimant may have some income from intermit- 
tent or sporadic employment does not necessarily bar 
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him from establishing disability under this chapter.” 
McGaha v. Ribicoff, D.C. Del. (1966), 262 F.Supp. 
161. 


“When Secretary in finding facts has failed to'employ 
proper legal standard in making determination find- 
ing may not stand, and if findings have not been 
evaluated in light of correct legal standards, findings 
are not insulated by ‘substantial evidence test.” 
Huneycutt v. Gardner, D.C. N.C. (1968), 282'F.Supp. 
405. 

“Courts have duty to examine meticulously evidence in 
proceeding, in which claimant has been denied disabi- 
lity benefits under section 423 of this title no matter 
how burdensome that duty is, because of heltér-skelter 
nature of records in such cases, and should not adopt 
facile way of disposing of case by reference to and 
reliance on, statements of one or two physicians, as 
against considered statements of many physicians who 
have had more opportunity of examining and treating 
claimant, more occasions of making medical reports 
on him and more expertness in diagnosis.” Davidson 
v. Gardner, C.A. Ky (1966), 370 F.2d 803. 


“Secretary must give weight to medical opinion evi- 
dence in a social security disability benefits case, and 
if that evidence establishes or tends to establish dis- 
ability, decision to the contrary by Hearing Examiner 
is not supported by substantial evidence.” Polly v. 
Gardner, C.A. Ky (1966), 364 F.2d 969. 


“Finality of administrative findings extend to reason- 
able inferences and conclusions from evidence, but if 
it appears that decision was based on conclusions 
which were not reasonably reached or which resulted 
from improper conclusions of law unsupported by 
evidence, court should correct errors.” Everett v. 
Ribicoff, D.C. Fla. (1961), 200 F.Supp. 103. 
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“Although court is reluctant to reverse decision of 
Secretary, it has no choice where it is apparent that 
Secretary’s decision is not supported by substantial 
evidence, is contracted in part by Secretary’s own 
findings of fact, and is result of erroneous statements 
and application of law.” Ihnen v. Gardner, D.C. S.D. 
(1966), 253 F.Supp. 541. 

“Court of Appeals’ review in disability benefits case is 
limited to determining whether findings of Secretary 
are supported by substantial evidence and whether 
Secretary employed correct criteria in reaching his 
conciusion.” Walston v. Gardner, C.A. Ohio (1967), 
381 F.2d 580. 

“New evidence to support Appellant’s statement that 
he made claim for social security disability benefits is 
Appellant’s Motion to insert social security Adminis- 
tration Form OA-C655 dated on February 20, 1962 
into Appellee’s Government Exhibit No. 1 certified 
record. Service upon Appellee of the above motion 
was made on October 6, 1970.” 


CONCLUSION 


Only Appellee’s staff are prejudice against Appellant’s claim for 
Social Security insurance benefits based on the fact Appellant is 
obtaining the following benefits: 


1. Free $10,000 Veterans Administration life insurance policy 
because of total disability and unemployable for the rest of his life. 


2. Rated 100 percent disable by the Veterans Administration 
for compensation purposes. 


3. Receiving United States Civil Service annuity based on total 
disability. 
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The above benefits from item 1 to 3 are legal and Appellant is 
legally entitle to Social Security disability insurance benefits. There- 
fore, for the foregoing reasons both judgments appealed should be 
reversed without further rehearing before the Social Security Admin- 
istration and with directions of the court that Appellant should be 
paid maximum family payments from the year of 1961 with refer- 
ence to Public Law 86-778, 74 Stat. 967 Section 402(a), and 74 Stat. 
948, also Social Security Act Section 229. | 


Respectfully submitted, 


Frederick C. Fermin, Pro Se 
Pefia Pintada 20 
Madrid 20, Spain 
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Benefits in Case of Members of the Uniformed Services 


Sec. 229. (a) For purposes of determining entitlement to and 
the amount of any monthly benefit for any month after December 
1967, or entitlement to and the amount of any lump-sum death pay- 
ment in case of a death after such month, payable under this title 
on the basis of the wages and self-employment income of any indi- 
vidual, and for purposes of section 216(i)(3), such individual shall 
be deemed to have been paid, in each calendar quarter occurring 
after 1967 in which he was paid wages for service as a member of a 
uniformed service (as defined in section 210(m)) which was included 
in the term “employment” as defined in section 210(a) as a result 
of the provisions of section 210(1), wages (in addition to the wages 
actually paid to him for such service) of— 


(1) $100 if the wages actually paid to him in such quarter for 
such services were $100 or less, 


(2) $200 if the wages actually paid to him in such quarter for 
such services were more than $100 but not more than $200, or 


(3) $300 in any other case. 
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ANSWER TO APPELLEE’S BRIEF 


In Appellant’s opinion, the Social Security officials left 
out on purpose from the Social Security certified record 
-\ppellant’s 1961 correspondence regarding claim for dis- 
ability benefits in the year 1961. More evidence to prove 
Appellant’s 1961 claim is Social Security Administration 
Form OA-C655 dated February 9, 1962 by the Social Se- 
curity Administration and signed by the United States 
Civil Service Commission on February 20, 1962, which 
reads as follows: 
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‘In connection with an application for social security 
benefits filed on the account of the veteran named 
herein and based at least in part on active service in 
the Uniformed Services of the United States after 
September 15, 1940, and before January 1, 1957, please 
complete this form as instructed and return it to the 
Social Security Administration at the address San 
Jose District Office, San Jose, California.”’ 


The above Form OA-C655 is located in Appellant’s Motion 
to insert attached Social Security Form OA-C655 into Ap- 
pellee’s Government Exhibit No. 1 certified record. This 
motion was denied by the Chief Judge in Chambers of 
the United States Court of Appeals, but the Court still 
has jurisdiction on this matter since the Division of the 
Court that is assigned to hear the case has not ruled on 
the issue. Appellant hereby is respectfully requesting the 
Court of three Judges to review the above motion in ques- 
tion based on the following authority cited: 


“In reviewing decision of Secretary denying dis- 
ability insurance, existence of letters bearing on claim- 
ant’s disability which were not in the record consti- 
tuted ‘good cause’ for remanding case to Secretary 
for taking of additional evidence, and hence case 
would be remanded accordingly.’’ Sage v. Celebrezze 
(D.C. Va. 1965), 246 F. Supp. 285. 


‘“Tr,’? references are to pages of the certified adminis- 
trative record. The Social Security Form OA-C655 dated 
February 9, 1962 by the Social Security Administration is 
in connection with Tr. 58 since this page shows evidence 
of the official seal of the Social Security Administration 
District Office, San Jose, California dated February 19, 
1961. Appellee’s attorney in his brief stated, ‘‘There is 
nothing in the record that even hints that the Social Se- 
curity Administration received such a statement or sent 
such a notice in 1961.’’ Appellant’s answer is: Why did 
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the Social Security Administration send Social Security 
Form OA-C655 dated February 9, 1962 to the United 
States Civil Service Commission, Washington, D. C. for 
information in connection with an application? Appellee’s 
addenda in his brief are statutes after May 1961 which 
eannot legally apply to Appellant since Appellant’s claim 
was made of record on May 1961, Tr. 58. Public Law 
86-788, 74 Stat. 970 does not read that Appellant has to 
have twenty quarters of coverage within a forty-quarter 
period. The correct reading is as follows: 


“Special Insured Status Test in Certain Cases 
‘For Disability Purposes. Sec. 404 (a). In the case 
of any individual who does not meet the require- 
ments of Section 216 (i) (3) of the Social Security 
Act with respect to any quarter, or who is not insured 
for disability insurance benefits as determined under 
Section 223 (c) (1) of such Act with respect to any 
month in a quarter, such individual shall be deemed 
to have met such requirement with respect to such 
quarter or to be so insured with respect to such 
month of such quarter, as the case may be, if (1) he 
had a total of not less than twenty quarters of cover- 
age (as defined in Section 213 of such Act) during the 
period ending with the close of such quarter, and (2) 
all of the quarters elapsing after 1950 and up to but 
excluding such quarter were quarters of coverage with 
respect to him and there were not fewer than six 
such quarters of coverage.”’ 


Appellant’s military service from March 29, 1941 to Sep- 
tember 17, 1945 and from May 29, 1946 to February 5, 
1947 is evidence of twenty quarters of coverage under 42 
USC 417. On Tr. 56 Appellant from 1951 to 1962 has the 
total wages of $5,648.30. These wages are over six quar- 
ters of coverage, which is the second requirement to 
qualify for Social Security Benefits under Public Law 
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86-778, 74 Stat. 970 dated September 13, 1960. The Court 
in evaluating Appellant’s appeals should give special 
weight to the following authorities: 


‘‘Where person claiming period of disability insur- 
ance benefits under this chapter has become disabled 
after expiration of insured period is of no importance 
in determining right to benefits except to extent that 
it aids in determining claimant’s physical condition 
during insured period.’’ Smith v. Celebrezze (D. C. 
W. Va. 1962), 211 F. Supp. 755. 

‘*Evidence of examination and treatment of claimant 
after date on which he last met ‘quarters of coverage’ 
requirement of this section was relevant to show long 
continued and indefinite duration of impairment for 
purposes of establishing period of disability.’? Hilber 
v. Ribicoff (D. C. Mont. 1961), 196 F. Supp. 460. 
‘Mere fact that applicant for disability benefits under 
this chapter had worked because of necessity did not 
disprove his disability and did not require denial of 
his application for disability benefits.” Aubry v. 
Celebrezze (D. C. La. 1963), 213 F. Supp. 767. 


With the above three authorities cited, Appellant should 
be entitled to claim period of disability from February 6, 
1947 to the present 1970 under further authority of Ap- 
pendix Code of Federal Regulations, Title 20, Section 
404.607 (a) 1. Appellee’s attorney made reference to the 
Court on the following information by Congress: 


“Public Law No. 90-248,158 (January 2, 1963) Con- 
gress amended the definition of disability and au- 
thorized the Secretary to prescribe the criteria for 
determining when services performed or earnings de- 
rived from services demonstrate an individual’s ability 
to engage in substantial gainful activity. 42 U.S.C. 
423 (d) (4). See also 42 U.S.C. 416 (i) (1), which re- 
fers to the applicability of the former section 423 (a) 
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(4) when determining a period of disability. The 
Secretary has promulgated such regulations. 20 
CF.R. 404, 1501-1534. The legislative history of the 
1968 amendment shows that Congress was concerned 
over some judicial interpretation contrary to the Sec- 
retary’s finding of substantial gainful employment: 
“‘The committee also believes it is necessary to re- 
affirm that an individual who does substantial gainful 
work despite an impairment or impairments that 
otherwise might be considered disabling is not dis- 
abled for purposes of establishing a period of dis- 
ability or for social security benefits based on dis- 
ability during any period in which such work is 
performed. The language in the committee’s bill, 
therefore, specially provides that where the work or 
earnings of an impaired individual demonstrate 
ability to engage in substantial gainful activity under 
criteria prescribed by the Secretary, the individual is 
not disabled within the meaning of Title II of the 
Social Security Act. S. Rep. No. 744. 90th Congress, 
Ist Sess. (1967).’” 


For the Court to apply the Committee’s bill S. Rep. 
744 to Appellant’s claim would be an injustice, based on 
the fact Appellant’s claim has been pending since 1961. 
In Appellant’s opinion the wording of the Committee’s 
bill does not state that this bill is retroactive to pending 
claims. In other words, Public Law 90-248,158 is for 
claims filed after January 2, 1968, 


Respectfully submitted 


FREDERICK C. FERMIN 
Peiia Pintada, 20 
Madrid 20, Spain 
Pro Se 
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Certificate of Service 
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I also certify hereby that a typewritten copy of the 
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and that no changes in the brief to be filed in printed 
form will be made, except for minor change or corrections. 


Signed by 


Frederick C. Fermin In Pro Se 
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AMENDED ANSWER TO APPELLEE’S BRIEF 


Appellee’s counsel made reference to the Court on the 
following information by Congress: 


‘Public Law No. 90-248,158 (January 2, 1968) Con- 
gress amended the definition of disability and au- 
thorized the Secretary to prescribe the criteria for 
determining when services performed or earnings de- 
rived from services demonstrate an individual’s 
ability to engage in substantial gainful activity. 42 
U.S.C. 416 (i) (1), which refers to the applicability 
of the former section 423 (d) (4) when determining 
a period of disability. The Secretary has promulgated 
such regulations. 20 CFR. 404.1501-1534. The legis- 
lative history of the 1968 amendment shows that Con- 
gress was concerned over some judicial interpretation 
contrary to Secretary’s finding of substantial gainful 
employment: 

The committee also believes it is necessary to reaffirm 
that an individual who does substantial gainful work 
despite an impairment or impairments that otherwise 
might be considered disabling is not disabled for 
purposes of establishing a period of disability or for 
social security benefits based on disability during any 
period in which such work is performed. The lan- 
guage in the committee’s bill, therefore, specially pro- 
vides that where the work or earnings of an impaired 
individual demonstrate ability to engage in substantial 
gainful activity under criteria prescribed by the Secre- 
tary, the individual is not disabled within the meaning 
of Title II of the Social Security Act. S, Rep. No. 
744. 90th Congress, 1st Sess. (1967). 


Public Law 90-248,158 with reference to §, Rep. No. 744, 
90th Congress, 1st Sess. (1967), is contrary to Appendix 
page 16 which reads as follows: 
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United States Statutes at Large, 89th Congress, 1st 
Session, 1965, Vol. 79, Public Law 89-97, pages 418 and 
419: 


“*(ii) The State Agency may, for a period not in ex- 
cess of 36 months, disregard such additional amounts 
of other income and resources, in the case of any such 
individual who has a plan for achieving self-support 
approved by the State agency, as may be necessary 
for the fulfillment of such plan, but only with respect 
to the part or parts of such period during sub- 
stantially all of which he is actually undergoing voca- 
tional rehabilitation.’’ 


Respectfully submitted 
Frederick C. Fermin, Pro Se 
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